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Riding the Fire Horse

Judicial Leadership, Public Safety, and Restorative Practice

“Listen to understand.”
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A Different Way of Listening
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Listen to understand.
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The Question

What actually changes outcomes?
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The Cost

“There is a cost to seeing the same young man four times.”
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Traditional Court

What rule was broken?
Who broke it?
What consequence is appropriate?
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Restorative Practice

Who was harmed?
What is the impact?
What would repair look like?
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Victim Perspective

“I no longer feel safe in my own home.”

Judicial Leadership ¢ Public Safety e Restorative Practice



Transformation

“I did not understand what | had done until just now.”
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Internal Accountability

Behavior changes when accountability becomes internal.
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Community Partnership

Judges create space.
Community carries the work.
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Listening Exercise

Tell your partner about a moment from the bench that has
stayed with you.
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Reflection

What did you notice after the silence?
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Film Reflection

What changed?
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Lived Experience

What actually changes outcomes?
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Notice One Thing

What question have you not yet asked?
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Closing Question

What response today reduces the likelihood of harm

tomorrow? ‘
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A companion to the Restorative Practices Bench Card™. This chapter provides the underlying context for the
bench-level decisions those cards are designed to support.

© 2026 J. Wesley Saint Clair Restorative Practices Judicial Framework™



BENCH BOOK CHAPTER — CRIMINAL LEGAL SYSTEM Judge J. Wesley Saint Clair (ret.)

l. Introduction

This chapter isintended to serve as a companion to the Restorative Practices Bench Card™, providing
judges with aframework for considering when and how restorative practices may be integrated into the
criminal legal system.

The bench card is designed for use in real time — during calendar, hearings, and decision-making. This
chapter provides the underlying context for those decisions. It does not replace the legal process. It
expands the set of tools available to the court in responding to harm, accountability, and future safety.

The criminal legal system is structured to determine whether a law has been violated and, if so, what
consequence should follow. That function remains essential. But legal resolution does not always
resolve harm.

Courts see thisregularly.

Cases move through the system, conditions are imposed, and matters are closed. Yet the underlying
issues often remain — unaddressed conflict, unanswered questions, and behavior that returns in a
different form. The legal outcome may be correct, but incomplete.

Several questions tend to persist:

» Who has been impacted, and in what ways?

 Has the harm been acknowledged beyond the legal elements of the offense?

» What would repair ook like from the perspective of those affected?

» What response is most likely to reduce the likelihood of future harm?
These are not peripheral concerns. They go directly to whether the system’ sresponse is effective.
Restorative practices provide a structured way to engage these questions, where appropriate. Rather
than focusing solely on the violation of law, they focus on the impact of behavior on individuals and

relationships, and create opportunities for accountability that is understood, not just imposed (Zehr,
2002).

This distinction matters.

Accountability that is imposed may result in compliance. Accountability that is
understood is more likely to result in change.

The question for the court is not whether restorative practices should replace the legal process. They
should not. The question is whether, in appropriate cases, the court can create the conditions for a
response that more fully addresses the harm, supports meaningful accountability, and reduces the
likelihood of future harm.

That inquiry is consistent with the court’s role. It reflects an interest not only in resolving cases, but in
achieving outcomes that hold over time.
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II. The Judicial Decision Point

Every case requires a decision on how the system will respond to the conduct at issue. This
responsibility extends beyond the legal judgment; it includes the very form the response takes.

Judges exercise this discretion daily. Decisions regarding diversion, release conditions, and sentencing
are not merely administrative — they are the primary tools for shaping a case's long-term impact.
Within this discretionary space, two questions are fundamental :

* Isthecourt the best venue to resolvethis specific harm?

» Which path offersthe greatest positive impact for the community?
These are not abstract inquiries. They go to the heart of judicial effectiveness.
While the court is well-equipped to establish legal responsibility and ensure due process, these essential
functions often fail to resolve underlying harm. We see this in the familiar cycle of recidivism:

individuals who comply with every technical requirement of a court order but return to the system
because the original behavior was never addressed.

The experience of those harmed is often equally incomplete. Many leave the courtroom feeling like
spectators. They have seen a case resolved on the record, yet they leave with their questions
unanswered and the harm they experienced unacknowledged.

This gap is a failure of substance.

Research on procedural justice confirms that legal legitimacy — and long-term compliance — depends
on whether participants feel they have been heard (Tyler, 2006). Restorative practices build on this
reality by moving beyond procedural “checklists’ to address the actual impact of the behavior.

The traditional legal response may be correct, but it is often insufficient.

Utilizing restorative practices is not a departure from the court’s role. It is an exercise of existing
authority within the current legal framework. The question is not whether the court retains its power —
it does. The question is how that power is used to achieve outcomes that actually hold: responses that
address harm, demand genuine accountability, and prioritize future safety.

lll. Centering the Harmed Party

Restorative practices shift the court’s focus from the technical relationship between the state and the
defendant to the actual experience of the person harmed.

In the traditional structure, the person harmed is often a peripheral figure. Their role is usualy limited
to reporting the incident, testifying, or offering a victim impact statement. While these are essential
legal components, they are information-gathering tools for the court; they rarely provide the person
harmed with a sense of resolution.

Courts see the result of this daily.
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Cases are resolved, but the personal and relational dimensions of the harm remain. Individuals leave the
process with unanswered questions or a sense that the impact of the crime was only partialy
recognized. The legal elements were met, but the experience was ignored.

The unaddressed needs in these cases are consi stent:

» They need to know what occurred and why.

» They need acknowledgment that the harm mattered.

» They need to describe the impact in their own words.

» They need an assurance of future safety.
These are not peripheral concerns. They determine whether the system’ s response is actually effective.
Where appropriate, restorative practices provide a structured way to bridge this gap. Unlike the
traditional process, which gathers information from the person harmed, restorative practices allow for

engagement with the responsible party. This may include direct questions, a description of impact in a
controlled setting, and avoice in what repair should look like.

Research confirms that this shift in participation leads to higher satisfaction and, crucially, a reduction
in trauma-related symptoms compared to traditional proceedings (Sherman & Strang, 2007).

However, the court must remain the guardian of voluntariness.

Not every person harmed wants to engage. Some prefer no contact; others find the process
inappropriate for their circumstances. These decisions must be respected without qualification. The
absence of participation isnot afailure of the restorative process— it is an exercise of autonomy.

Thisdistinction is critical for the bench. Any perception that participation is expected, or that declining
it might influence the legal outcome, undermines the integrity of the process and the court itself.

Centering the person harmed does not require the judge to become an advocate. It requires a
professional recognition that a complete response to harm often involves more than a formal
adjudication. Restorative practices are not a requirement; they are a tool for cases where the traditional
processis insufficient to address the harm or provide the necessary path toward repair.

V. Accountability, Empathy, and Behavioral Change

The fundamental question for any court is whether its response to a case will actually influence future
behavior.

Thetraditional legal process excels at establishing responsibility and enforceability. Findings are made,
orders are signed, and consequences are imposed. This structure is essential for the rule of law, but we
must be honest about its limits: legal accountability does not automatically produce behavioral
change.

Courts see this daily. We see individuals who satisfy every court-ordered condition and complete every
required program, yet return to the well of the court with the same conduct. The prior response was
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legally correct and lawfully imposed, but it was incomplete. It achieved compliance, but not achangein
character.

The distinction between compliance and accountability is critical.

Compliance is simply adherence to an external requirement — doing what you are told to avoid a
penalty. True accountability requires an internal recognition of the harm caused and an acceptance of
responsibility for that impact. These are not the same thing.

While a judge cannot force an individual to develop internal understanding, the court can choose a
process that makes that understanding more likely. Thisis a practical inquiry, not atheoretical one:

* Doesthe process force the individual to confront the human impact of their actions?
* |sthere an opportunity to hear how others were actually affected?
* |sthere acknowledgment of the harm that goes beyond the technical elements of the charge?

When these elements are missing, the court is often settling for mere compliance.

Restorative practices are designed to bridge this gap. They move the responsible party out of a passive
role and into a structured encounter with the human consequences of their behavior. This often includes
hearing directly from the person harmed, engaging in dialogue about the fallout of the conduct, and
taking an active rolein repair.

This is how empathy is developed. In a courtroom context, empathy is not a vague sentiment; it is a
practical mechanism. It is the moment an individual begins to understand the effect of their actions on
another human being. That realization influences future decision-making in away that an imposed fine
or ageneric probation condition cannot.

The court cannot impose empathy, but it can create the space for it to
emerge.

Research on desistance supports this. Individuals are more likely to stop committing crimes when they
develop a personal sense of responsibility and begin to see themselves differently in relation to their
community (Maruna, 2001). These shifts are rarely produced by sanctions alone; they require reflection
and connection.

This is particularly true for younger individuals. Adolescent judgment and social awareness are still
forming. Research shows they respond far better to relational and reflective interventions than to purely
punitive ones (Steinberg, 2014).

None of this suggests that consequences are unnecessary — they are often vital. The question is
whether they are sufficient.

The court’s role is to determine which response is most likely to hold over time. Accountability that is
merely imposed results in temporary compliance. Accountability that is understood results in lasting
change. Thisis not theory; it is what we observe in our courtrooms every day. The true measure of a
successful judicia response is not just whether the file was closed, but whether the behavior was
stopped.
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V. Appropriateness of Restorative Practices

Restorative practices are not a universal fix. Their use depends entirely on the specific circumstances of
the case and the court’ s ability to ensure the process remains safe, voluntary, and substantive.

The court is not evaluating restorative practices in the abstract. The question for the bench is whether a
restorative path in this case can address harm and support accountability without compromising the
integrity of the legal proceeding.

The Nature of the Harm

The character of the harm is the starting point. Restorative approaches are most effective when the
conduct has arelational or community dimension — situations involving ongoing relationships, shared
environments (schools, workplaces, neighborhoods), or effects that ripple beyond the immediate
incident.

In these cases, the legal process often resolves the violation while leaving the underlying conflict
untouched. That gap leads to recidivism. Restorative processes provide a structured way to close that
gap. Thisis not limited to low-level offenses; however, more serious harm demands a higher threshold
for assessment, preparation, and safeguards. The level of the charge is less important than the
viability of the process.

The Requirement of Voluntariness

Voluntariness must be real; it cannot be a matter of form. In a courtroom, there is an inherent risk that
participants will view “voluntary” engagement as a prerequisite for a favorable legal outcome. This
perception alone can distort the process.

The court must be certain that participants:

* Understand that participation is strictly optional.
» Have consulted with counsel.
* Fedl they can decline without facing a perceived penalty from the bench.

If participation is coerced — even implicitly — the process will fail to produce genuine engagement.

Readiness and Capacity

A case that is theoretically appropriate may not be ready. Readiness involves more than just a “yes’
from the parties. It requires emotional stability, the ability to engage without escalation, and a clear
understanding of the process.

Trained facilitators, not the judge, should assess this capacity. The court’srole is to ensure referrals are
made to programs capable of performing this vetting. Proceeding with a party who |lacks the capacity to
engage is counterproductive and potentialy harmful.
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Necessity of Structure

Restorative practices are not informal conversations. They require skilled facilitation and rigorous
preparation. Before referring, the court should confirm the program has established protocols for safety,
power dynamics, and documenting outcomes. Without this structure, the processis aliability. In some
jurisdictions, the lack of a qualified program will mean that restorative practices are simply not aviable
option.

Safety as a Threshold

Safety is athreshold issue. If the history between the parties involves intimidation, domestic control, or
a high risk of re-traumatization, direct engagement should be avoided. In such cases, the court might
consider alternative communication, such as facilitated messaging. Where safety cannot be
reasonably guaranteed, restorative practices should not be used.

Substance Over Procedure

A restorative process does not guarantee a meaningful result. There is a constant risk that these
practices become “procedural” — tasks completed simply because they are available.

A signed agreement is not proof of accountability. The court must look for evidence of genuine
engagement: Did the person acknowledge the impact of the conduct? Are the steps toward repair
realistic? If a process appears to be amere checkbox, it lacks substantive value and should not influence
judicia decision-making.

The Judicial Role

The court’s role is not to manage the dialogue, but to act as the gatekeeper. Referring a case to a
restorative process is an exercise of the same discretion judges use when granting a continuance or
allowing diversion.

The question is not whether the court has the authority to make these calls — it does. The question is
whether that authority is being used to produce a response that is appropriate to the harm and effective
over the long term. Appropriatenessis not aformula; it is a matter of judicial judgment.

VI. Implementation Across the Court Process

Restorative practices are not a separate system; they are tools that fit within the existing points of
judicial discretion. The court’s role is limited but pivotal: the court creates the opportunity for the
process to occur without attempting to control the outcome. Maintaining this distinction is the only
way to preserve the integrity of both the court and the restorative work.

Pre-Charge and Diversion

Early intervention occurs primarily through community-based programs, often before a case reaches
the bench. While these programs operate outside direct judicial control, the court must be aware of the
local landscape. Understanding which cases are diverted and the typical outcomes of those programs
informs later decision-making should a defendant reappear or a related matter arise. Early resolution
can effectively address harm before it becomes embedded in the litigation process.
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Pre-Trial

The pre-trial stage is the court’s most direct point of engagement. Here, the court’s primary function is
managing the case schedule to allow space for restorative engagement. This usually involves granting a
continuance or adjusting the calendar.

In making this determination, the court does not assess the content of the restorative dialogue. Instead,
we focus on practical legal safeguards:

* |sparticipation voluntary and informed?

» Have the parties consulted with counsel ?

* |sthere a structured, qualified program ready to facilitate?
» Doesthe timing protect the defendant’ s legal interests?

Once a process is complete, the court receives only a status update: whether participation occurred, if
the process was finished, and if a repair agreement was reached. The court retains full discretion on
how this information influences the case’ s trgjectory.

Sentencing

At sentencing, restorative practices inform the court’s understanding of accountability. If a process has
already occurred, the court may consider the resulting agreements as evidence of meaningful
responsibility.

Judges routinely consider conduct outside the formal record when determining a sentence; restorative
work falls squarely within this tradition. In appropriate cases, the court may:

e Incorporate repair agreements into formal sentencing conditions.
* Structure probation to support continued community engagement.

* Credit work already completed as part of areparative plan.

Post-Sentencing and Reentry

After disposition, the focus shifts from the original conduct to reducing the risk of future harm. Reentry
circles and facilitated support systems operate alongside traditional supervision. The court’srole hereis
to facilitate these connections by allowing participation as a condition of probation and recognizing
progress made through these community-based channels. Sustained change usually happens in the
community, not the courtroom; these practices provide the necessary structure for that change.

Protection of Legal Interests and Role Boundaries

The court must remain the guardian of due process. Restorative practices should never exist in conflict
with legal protections. This requires constant attention to the timing of participation, the risk of
self-incrimination, and the confidentiality of communications.

The court does not conduct the process. We do not manage the dialogue or
dictate the terms of an agreement.

© 2026 J. Wesley Saint Clair Restorative Practices Judicial Framework™ —8—



BENCH BOOK CHAPTER — CRIMINAL LEGAL SYSTEM Judge J. Wesley Saint Clair (ret.)

When a court moves from creating opportunity to shaping the outcome, the process loses its restorative
character and becomes just another extension of institutional control. To be effective, these practices
must remain grounded in the participants and the community — the court’s role is simply to recognize
when that path is appropriate and to provide the space for it to work.

VII. Safeguards and Ethical Considerations

Theintegrity of restorative practices depends on basic safeguards. Without them, the processis not only
ineffective but potentially harmful. These are not theoretical concepts; they are practical hurdles every
court must clear.

Voluntariness

Participation must be genuinely voluntary. It is not enough to label it “optional.” In a courtroom, there
is an inherent risk that a defendant or a victim will feel that participation is tied to the legal outcome.
The court must be explicit: participation is not required, and declining to participate carries no
negative consequence. If a party feels pressured — even implicitly — the process will not produce a
meaningful result.

Protection of Legal Rights

Restorative processes must not compromise due process. This requires specific attention to timing, the
risk of self-incrimination, and the role of counsel. Dialogue should only occur when confidentiality is
protected and the legal implications are fully understood. Restorative practices should operate
alongside the law, not in tension with it.

Safety as a Threshold

Safety is athreshold issue. The court must evaluate the nature of the conduct, the history between the
parties, and the risk of coercion or retaliation. If the court cannot guarantee a safe environment for al
participants, arestorative referral should not occur.

The Facilitation Gap

Restorative processes are not informal conversations; they require skilled facilitation. The court’s duty
isto ensure that any program receiving areferral is capable of preparing participants and managing the
dialogue without escalation. Without professional structure, the processis likely to fail.

Avoiding System Co-Opting
A critical danger in integrating these practices into the court system is institutional co-opting. Over
time, systems naturally prioritize efficiency, consistency, and “clearing the calendar” over the needs of

the parties. When this happens, restorative practices become performative rather than
transformative.

The court must remain vigilant against this shift. We must ask:

* |sthe harmed party actually being heard, or istheir presence merely symbolic?

* |stheresponsible party engaging with their behavior, or smply completing a requirement?
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* |sthe process being shaped by the clock or by the community?

This distinction matters. A proceduralized version of restorative justice replicates the same systemic
failuresit wasintended to address. The court’sroleis limited but clear: we do not manage the dialogue,
but we must ensure the dialogue remains participant-driven and rooted in the community.

VIII. Indicators of Success

We usually measure success by “compliance” or “recidivism.” While these are relevant, they are
narrow. Restorative practices require a broader set of indicators.

» For theHarmed Party: Successis measured by acknowledgment and a sense of closure. Did
they get answers? Do they fedl safer? Research confirms that these qualitative outcomes are more
likely to reduce traumathan a standard sentence (Sherman & Strang, 2007).

» For the Responsible Party: Successis marked by internalized accountability. We look for a
demonstrated understanding of the harm caused — not just awillingnessto follow a court order.

» For the System: Effectivenessis found in increased public confidence and reduced “churn.”
Procedural fairness leads to systemic legitimacy (Tyler, 2006).

Outcome vs. Completion. Completion of a program is not success. A signed agreement is worthless if
it was reached without engagement. The court should look for substance, not just a certificate of
completion.

IX. Practical Barriers

Courts will face resistance. These barriers are not reasons to abandon the practice, but they do require a
judicia response.

The Time Argument

The most common objection istime. While arestorative process may require more time at the outset, it
isafront-end investment. A response that addresses the root cause of behavior isfar more efficient than
a“fast” resolution that resultsin arepeat offender.

Counsel and Leniency

Prosecutors and defense counsel have legitimate fears. Prosecutors worry about consistency; defense
counsel worry about self-incrimination. These are manageable hurdles if the process is voluntary,
informed, and confidential. Furthermore, we must reject the idea that restorative justice is “lenient.” It
is often much harder for a person to face the human impact of their actions than it is to pay afine or
serve timeinisolation.

Equity in Access
Restorative practices cannot be a“boutique” option for those with resources. The court must ensure that

these tools are available consistently, regardless of a defendant’s background. Equity is not an
afterthought; it is essential to the system’s legitimacy.
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X. Case Examples

The following scenarios contrast traditional court outcomes with restorative pathways. These are not
idealized success stories; they reflect the practical patterns and friction points encountered in the field.

Example 1: Juvenile Case — School-Based Assault

The Traditional Path. A youth is adjudicated for assault following a fight at school. The court
imposes standard probation: school compliance, a no-contact order, and counseling.

* The Result: On paper, the case isasuccess. Thefileis closed.

* The Reality: Both students return to the same hallways. The underlying animosity remains
untouched. The victim has had no chance to express the fear or disruption they feel every morning
at the locker. The responsible youth checks the boxes of probation but never confronts the human
cost of the altercation. Often, the behavior simply waits to resurface in a different form.

The Restorative Path (Voluntary). Rather than a standard plea, the parties enter a facilitated process
involving parents and school staff.

» The Process: It beginswith rigorous individual preparation. If ajoint meeting occurs, the focus
shifts from the “charge’ to the “impact.” The victim describes the anxiety of returning to school;
the youth isforced to listen and respond.

» TheFriction: Thisisrarely asmooth exchange. Participants often minimize their actions or
withdraw. Facilitators must work through that resistance to reach a point of genuine
acknowledgment.

* The Result: Evenif therelationship isn't “fixed,” it is stabilized. The agreement includes
specific repairs and a community-monitored safety plan. The outcome is more durable because it
was negotiated, not just imposed.

Example 2: Adult Case — Property Offense

The Traditional Path. A defendant is sentenced for theft from a loca business. The court orders
restitution and probation.

» The Result: The business owner provides loss documentation and then becomes a spectator.
Restitution is paid as amonthly bill to the court, feeling more like atax than an act of repair. The
victimisleft with unanswered questions about their safety, and the defendant sees only afinancial
obligation.

The Restorative Path (Voluntary). The case movesto arestorative conference before final resolution.
» The Process. The business owner explains how the theft disrupted operations and shaken their

sense of security. The defendant must answer for the behavior beyond the statutory definition of
the crime.

* The Result: Restitution plans are developed based on the defendant’ s actual capacity, often
leading to more consistent payments. Because the conduct is now defined by its human effect
rather than a case number, the defendant is forced to reconcile their actions with the harm caused
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to aneighbor.

Example 3: High-Harm Case — Post-Conviction

The Traditional Path. Following a serious assault conviction and a prison sentence, the legal process
ends. The victim provides a statement at sentencing, the judge rules, and the parties are separated by the
carceral system. There is no further engagement. The victim is often left with a “sentence” of
unanswered questions that outlasts the defendant’ s term.

The Restorative Path (Specialized & Extensive). Years later, at the victim’'s request, a specialized
provider facilitates a dialogue.

» TheProcess: Thisinvolves months of preparation. It may never result in aface-to-face
meeting, utilizing indirect messaging or written exchanges instead.

» TheFriction: Emotions are volatile. The process may stop and start as participants hit
psychological walls.

» The Result: Success hereisnot a“happy ending.” It isthe victim gaining a sense of agency and
information that the trial could not provide. The responsible party isforced to carry the weight of
the harm they caused into their reentry process.

XI. Conclusion

Restorative practices do not replace the court; they fulfill the court’ s deeper purpose.

The court’ s role in determining responsibility and ensuring due process is absolute. However, we must
recognize the limits of our standard tools. We regularly see outcomes that are legally perfect but
substantively hollow — orders followed, but lives unchanged and victims still hurting.

These are not system failures; they are the limits of the law.

Restorative practices offer the court away to move beyond mere processing. They provide a structured
venue for engagement that centers the victim's experience and demands a level of accountability that
simple compliance cannot reach. These tools are not universal, nor do they guarantee a specific result.
They require time, professional facilitation, and judicial humility.

But in theright cases, this approach allows us to do more than just “resolve” afile. It allows the court to
foster outcomes that actually hold — responses that prioritize human dignity, demand genuine repair,
and strengthen the community safety we are sworn to protect.

This is not a departure from the bench. It is a more effective use of it.
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Restorative Practices in the Criminal Legal System: A Judicial
Guide

Introduction: What This Chapter Is About

This chapter is for judges who sit on criminal courts and are considering whether restorative practices might
have a place in their docket. It is not a how-to manual for implementing programs. It is a guide to thinking about
when and how restorative engagement might address what the legal system cannot address alone.

The legal system is designed to respond to violations. A crime was committed. Someone is responsible. What
consequence is appropriate? These are the questions the system is built to answer. And it answers them. It
identifies violations. It assigns responsibility. It imposes consequences.

But the legal system is not designed to address harm. Harm is what remains after the violation has been
identified and the consequence imposed. It is what the victim carries. It is what lives in the person who caused
the harm. And the legal system, by design, does not address it.

This chapter is about how a judge can create space to address harm, while the legal system continues to
address violation.

The Judicial Decision Point

Every criminal case reaches a point where you, as a judge, have discretion. It is the moment after responsibility
has been established. Someone has pled guilty or been found guilty. Now the question is: What is the
appropriate response?

At this moment, the legal framework gives you a range. Minimum and maximum sentences. Conditions.
Requirements. But within that range, you make a decision. And that decision can take into account something

beyond the offense itself.

It can take into account whether this particular person, in this particular case, might be ready to understand
impact. Whether addressing harm could be part of the response.

This is not replacing legal consequence. This is asking whether something additional is possible.

Centering the Harmed Party

The first question is always about the person who was harmed.

In the criminal system, the victim is often represented by the state. The prosecutor speaks for them. The victim
impact statement may be read. But the victim themselves is often peripheral to the case. They are a witness to
the violation. Their role is often finished once they have testified.



Restorative practice centers something different: the actual experience of harm.

What happened to this person? How are they living with the consequence of what happened? What do they
need?

These are questions that often do not get asked in criminal court.

| had a case. A man was convicted of stealing a car. The car belonged to a woman who was already struggling.
The car was how she got to work. It was how her daughter got to school. When it was stolen, everything fell
apart. She missed work. She lost her job. The consequence of the theft was far beyond what a legal analysis of
"grand theft auto" would suggest.

But the legal system did not know this. The case was about whether he stole the car. It was not about what that
theft cost her.

If you are considering restorative engagement, the first step is to understand the actual harm. Not the legal
violation. The lived experience of harm.

This requires asking the harmed person: What happened to you? How has this shaped your life? What do you
need?

And it requires being willing to hear answers that do not fit neatly into legal categories.

Once you understand the harm, the question becomes: Does this person want to participate in a restorative
conversation? Not: Does the system require them to? But: Would this be valuable to them?

If yes, then the harmed party becomes central to the process.



Accountability: Understanding Versus Compliance

There is a critical distinction that shapes everything about restorative work in the criminal context.

Accountability imposed looks like this: The person broke the law. The court sentences them to five years. They
serve five years. The system defines what accountability means and the person complies with it.

Accountability understood looks like this: The person broke the law and served the sentence. But in that time, or
afterward, they had a conversation with the person they harmed. They heard what the harm had been. They
came to understand, in their body and not just in their intellect, what their action had done. And from that
understanding, their entire orientation toward that harm shifted.

The first produces compliance. The second produces something closer to genuine accountability.

| watched a man serve a sentence for assault. When he came out, he was angry. The system had punished
him. He had complied with the punishment. But he had not understood impact. Years later, when he had the
opportunity to meet with the person he had assaulted, something shifted. He heard—for the first time—what the
assault had done to their life. Not in a courtroom. In a room with a skilled facilitator. And he wept. Not because
he was forced to. Because he finally understood.

That understanding changed him in ways that incarceration never could.

The criminal legal system assumes that punishment creates accountability. But punishment does not create
understanding. Punishment creates compliance at best, and resentment and hardening at worst.

Restorative engagement addresses a different question: Can this person come to understand what their action
did? And if so, what shifts as a result?

This is not a replacement for consequences. The person may still serve time. That time serves a function. But it
is time during which they have the opportunity to do the work—counseling, treatment, confronting denial—that
might move them toward understanding impact.

Appropriateness: The Threshold Questions

Not every case is appropriate for restorative engagement. You need to assess this carefully, because pushing
restorative engagement where conditions do not exist creates more harm.

The first question is safety. Can this be done safely? Is there any ongoing threat? Is there power disparity that is
SO severe that one party cannot engage authentically?

| had a case. A woman asked to meet with the man who had assaulted her. They were considering restorative
engagement. In my assessment of safety, | learned that he had threatened to kill her. The threat was not
something he had resolved. It was something he still carried.

| stopped the process. Not because restorative engagement is wrong. But because safety did not exist. If | had
pushed forward, | would have put her in danger.



Safety is non-negotiable.

The second question is voluntariness. Is participation genuinely voluntary?

Many judges say "You have the option to participate in restorative engagement.” But the way they say it, in a
courtroom, with the authority they hold, makes it feel like an order, not an option.

| learned to be explicit. "Your participation in this is voluntary. It is not required. Your legal sentence will not
change based on whether you do it. Your record will not be affected. This is an opportunity, not an obligation."

And | would watch people's responses. Some said yes. Some said no. The ones who said yes because they
genuinely wanted to understand were the ones who engaged. The ones who said yes because they felt
pressured by the court went through the motions and the process was empty.

Voluntariness matters because authenticity depends on it. You cannot have genuine dialogue if one party is
responding to authority.



The third question is readiness. Is the person who caused harm ready to understand impact?

Have they moved past denial? Can they hear what the harm was without immediately defending themselves or
making excuses?

| had a case. A young man had sexually assaulted someone. He was in complete denial about significant parts
of what he had done. He was minimizing. He was blaming the other person. He was nowhere near ready to
understand impact.

If I had brought him into a conversation with the person he had harmed, it would have become an interrogation.
The person harmed would have had to explain and justify and re-explain. That is not restorative engagement.
That is re-victimization.

| did something different. | required him to engage in treatment. To be honest about what he did. To move
toward accountability over time.

Years later, when he had done that work, when he had moved through denial and was beginning to understand,
that is when restorative engagement became possible.

Not before.

The fourth question is relationship. Will these parties continue to interact?
If they will never see each other again, restorative engagement looks different than if they will.

In some cases—stranger crimes, or cases where the people involved will not interact again—the goal of
restorative engagement might be different. It might be about the person who caused harm understanding
impact, even if the harmed person is not interested in meeting. It might be about acknowledgment and
accountability without the other person being present.

But in many cases, if the people involved will continue to interact—if they live in the same community, or work
together, or share family—then restorative engagement addresses the ongoing relationship. It is about whether
they can coexist with understanding instead of unresolved harm.

These four questions—safety, voluntariness, readiness, relationship—are the threshold. If you cannot answer
affirmatively to all of them, restorative engagement is not appropriate.

Implementation Across the Court Process

Pre-charge

Some prosecutors and communities have created space for restorative engagement before charges are filed. If
the harm can be addressed early, before the case becomes adversarial, charges might not need to be filed at
all.

This requires the prosecutor to ask: Is this a case where harm could be addressed more directly through
restorative engagement than through prosecution?



And the victim to ask: Would | rather have this addressed through the legal process or through a conversation?

If both are willing, pre-charge restorative engagement can be powerful.

Pre-trial

After charges are filed but before trial, there might be opportunity for restorative engagement. This is often
negotiated as part of a plea agreement. The person agrees to plead guilty, but sentencing is held for a period of
time. During that time, restorative engagement happens. Depending on what emerges from that engagement,
sentencing might be different.

At sentencing

If restorative engagement has happened and genuine accountability has emerged, the judge can take that into
account at sentencing. Not as a get-out-of-jail-free card. But as information about whether the person has
understood impact.

During incarceration

For those serving time, there may be opportunity for restorative engagement that was not possible earlier.
Treatment and counseling might have moved the person toward readiness that did not exist at sentencing.

Reentry

When a person is being released, there might be opportunity for restorative conversation. Not all of the work
can happen in that conversation. But the conversation can shape how the person understands their
responsibility as they re-enter the community.



Safeguards and Ethical Considerations

You need to hold certain principles non-negotiable.

First: The person who was harmed is never re-victimized by the process. If they begin to engage and feel
unsafe, the process stops. If they are being questioned or challenged in a way that feels harmful, you intervene.

Second: The person who caused harm does not get reduced legal consequence just for participating.
Participation is an opportunity to understand impact, not a way to avoid responsibility. This has to be clear from
the beginning.

Third: The facilitator is trained and skilled. This is not something that an untrained volunteer can run in a
conference room. The facilitator needs to understand trauma, power dynamics, and how to hold genuine

dialogue.

Fourth: You remain involved. You do not hand this off and forget about it. You check in. You understand what is
happening. You are ready to stop if the process is not serving the people involved.

Fifth: Confidentiality is protected, but you are still the judge. If something emerges in the restorative

engagement that is relevant to sentencing or reentry conditions, you can take that into account. The person
needs to understand this from the beginning.

Indicators of Success

How do you know if restorative engagement is working?

It is not about whether the victim forgives the person who harmed them. Forgiveness is personal. It is not the
goal of the process.

Success looks like this: The person who was harmed feels heard. They have had the opportunity to express the
impact of what happened. They have had the chance to be acknowledged by the person who caused the harm.

The person who caused harm has moved from denial or minimization toward genuine understanding of impact.
They have heard—directly, not filtered through a lawyer or a judge—what their action did. And they have moved
toward accountability based on that understanding.

Both parties have been able to engage without being re-harmed or revictimized.

And there is some movement toward repair. Not undoing what happened. But perhaps apology, perhaps
restitution that addresses the actual harm, perhaps acknowledgment, perhaps simply understanding that allows

both parties to move forward.

These are not dramatic moments. But they are significant ones.

Practical Barriers



There are real obstacles to bringing restorative practice into criminal court.

Time is one. Court dockets are full. Judges are expected to move cases. Restorative engagement takes
preparation, coordination, and the actual conversation. This does not fit easily into a schedule designed for
efficiency.

Resources are another. Trained facilitators are not plentiful. Community programs that can handle serious
crimes are not everywhere. You need infrastructure.

Adversarial nature of the system is another. Defense attorneys and prosecutors are often trained to see the
other side as an adversary. That dynamic is built into the process. Creating a space for something different

requires some level of trust and collaboration that does not come naturally to the criminal system.

Skepticism among judges and attorneys is another. Many people see restorative practice as soft, as avoiding
responsibility, as something for minor cases only. Changing that perception takes time.

These barriers are real. But they are not insurmountable.

What works is judicial leadership. If you, as a judge, believe in the work and are willing to create the conditions
and do the coordination, it can happen.



Case Examples

Case 1. A Property Crime
A young man stole from a small business. The owner was someone who had built the business from nothing.

The theft felt like a violation of that effort and accomplishment.

The young man was arrested and charged. He pled guilty. At sentencing, he was assessed for appropriateness
for restorative engagement.

Safety: Yes. There was no ongoing threat.

Voluntariness: He said yes. He wanted to understand what the theft had done.
Readiness: He had thought about it. He was not in denial. He was ready to hear.
Relationship: He did not know the owner. They would not interact again.

Despite that last factor, restorative engagement was deemed appropriate. The goal was for him to understand
what the theft had meant—not just legally but to the person he had stolen from.

The conversation happened. He heard how the theft had created anxiety. How it made the owner question their
security. How it had cost money and time and emotional labor to address.

He had not thought of it that way. He had just taken something. He had not thought about the person whose life
was disrupted.

The understanding shifted something in him. Not magically. Not perfectly. But genuinely.
At sentencing, the judge took into account this understanding. The sentence included restitution—not a legal

minimum but an amount that reflected the actual cost and impact. And it included a letter of apology that came
from genuine understanding, not legal requirement.

Case 2: A Violent Crime

A man had assaulted another man with a weapon. The injury was serious. The crime was serious.
He was arrested and convicted. The legal range for sentencing was significant.

At the time of conviction, he was in denial about much of what had happened. He blamed the other man. He
minimized his own actions. He was nowhere near ready for restorative engagement.

The judge sentenced him to a significant prison term. But the judge also made it clear: This institution has
counselors. This institution has treatment. If you want to do the work to understand what you did, that work is
available.

Years into his incarceration, something shifted. He engaged with a treatment program. He began to understand
the harm he had caused. Not completely. But genuinely.

When he was approaching release, the court reconvened. The person he had assaulted was asked: Would you
be willing to meet with him?



He said yes. Not because he had forgiven. Because he had questions. And he wanted to ask them directly.
The conversation was difficult. But it was real.

The person who assaulted him heard directly about ongoing consequences. The pain. The trauma. The way it
had shaped his life. And he heard it without being able to defend himself or minimize. Just having to listen.

At the end, he said something. Not an excuse. Not a manipulation. Just a statement of responsibility: "I did that.
| caused that. And | am sorry."

It did not undo the harm. But it addressed something that years of incarceration could not address. It addressed

the actual harm, with actual acknowledgment and understanding.

Case 3: When Restorative Engagement Was Not Appropriate

A man was convicted of sexual assault. The person assaulted was still afraid of him.
Restorative engagement was proposed. The court assessed appropriateness.
Safety: He had made threats. Those threats were not resolved. Safety did not exist.

The court stopped. Not because the person assaulted did not deserve to be heard. But because the safety
condition could not be met.

The person received her legal consequence through the system. The person was sentenced.

But separately, the court ordered that he participate in treatment and counseling. And it made clear that after a
significant period of time, if he demonstrated genuine change and the threat was resolved, restorative
engagement might be possible.

But not now. Not while safety was in question.

This is not a failure of restorative practice. This is appropriate judgment about when it is suitable.



Conclusion: Your Role

You are the gatekeeper. Your role is to assess: Is this appropriate? Do the conditions exist?

If yes, you create space for it. You ensure safety. You coordinate with skilled facilitators. You make clear to all
parties what is happening and what is not happening.

But then you step back. You do not direct the conversation. You do not prescribe what accountability looks like
or what repair means. Those things emerge from the people involved.

This requires trust. Trust in the people involved. Trust in skilled facilitators. Trust that genuine dialogue will
serve justice in ways that the legal system cannot.

It also requires judgment. Knowing when to push forward and when to stop. Knowing when a case is
appropriate and when it is not. Knowing when you are helping and when you are creating more harm.

This is not a program you implement because it looks good. This is something you do because you believe that

addressing harm is possible—and because you are willing to do the careful work of creating the conditions
where it might happen.
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RESTORATIVE PRACTICES: FRAMEWORK SUMMARY

For Judicial Decision-Making

THE TRADITIONAL LEGAL QUESTION

What rule was broken? Who broke it? What is the appropriate consequence?

The legal system addresses violation. It identifies responsibility and imposes sanctions. This is essential work. It
establishes accountability through the law.

THE ADDITIONAL QUESTION

Who was harmed? What is the impact of the harm? What would repair look like?

Restorative engagement addresses harm—the lived experience of what happened to the person involved. It
asks whether genuine accountability (understanding, not just compliance) is possible.

WHEN RESTORATIVE ENGAGEMENT IS APPROPRIATE
All four conditions must be present:

1. SAFETY

Can this be done safely? Are there ongoing threats? Power imbalances that prevent authentic
engagement? If safety cannot be assured, do not proceed.

2. VOLUNTARINESS

Is participation genuinely voluntary? Or is the person responding to court authority? The person must
understand: participation is optional. Legal consequences do not change based on whether they
participate.

3. READINESS

Is the person who caused harm ready to understand impact? Have they moved past denial? Can they hear
the impact without immediately defending or minimizing?

4. RELATIONSHIP

Will these parties continue to interact after this case? Restorative engagement addresses ongoing
relationships. If they will never interact again, the goal and process are different.

YOUR DECISION POINTS IN A CASE

PRE-CHARGE

Is this a case where harm could be addressed through restorative conversation before prosecution? If yes
and the harmed person is willing, pre-charge engagement is possible.

PRE-TRIAL / PLEA



Has the person demonstrated readiness? Before final sentencing, can a restorative conversation happen?
If so, genuine accountability might emerge.

AT SENTENCING

If restorative engagement has occurred and understanding has emerged, consider that in sentencing. The
person has confronted impact and moved toward accountability.

DURING SENTENCE

Is the person engaging in treatment, counseling, or work that moves toward understanding? Are they
moving toward readiness for later engagement?

REENTRY

When a person is coming out, have conditions shifted enough for restorative engagement to be possible
now? Many people are not ready earlier but become ready after time and work.

YOUR ROLE

You are the gatekeeper, not the manager.

1. Assess appropriateness: Do all four conditions exist?

2. Create space: Use court authority to bring together skilled facilitators and community partners.
3. Hold safety: Ensure conditions are maintained throughout.

4. Step back: Let skilled facilitators do the actual work. You do not direct the conversation or prescribe the
outcome.

5. Hold accountability: If procedure replaces genuine engagement, if voluntariness disappears, if cases
become routine—stop and reassess.

WHAT ACCOUNTABILITY LOOKS LIKE

Imposed accountability (legal consequence): The person complies with what the court orders.

Understood accountability (restorative engagement): The person understands what they did, the impact it
had, and moves toward repair from genuine understanding rather than fear or coercion.

Both matter. They are not the same.

CRITICAL THRESHOLDS
If you cannot answer affirmatively to these, do not proceed:

 Can | ensure safety for both parties?
« Is participation genuinely voluntary?
« Is the person ready to understand impact?

« Is this case appropriate (not just every case)?



If conditions are not met, use the legal system as designed. That is important work. But do not force restorative
engagement where it does not belong.

REMEMBER

Restorative engagement is not:

« A replacement for legal consequences
* Appropriate for every case
« About forgiveness

» A way to avoid accountability

Restorative engagement is:
« A question asked after legal responsibility is established
« Possible in some cases when conditions are right
 About whether genuine accountability can be understood

 About addressing harm that the legal system cannot address
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The Restorative Frame

A Judge’s Reflection on Accountability, Harm, and What Actually
Changes People

Judge J. Wesley Saint Clair (ret.)
Mediator-Arbitrator, JAMS

You received a condensed version of this Frame at the Arizona Judicial Conference. This is the full reflection
from thirty years of judicial practice — what works, what doesn’t, and what judges can actually do to reduce
harm and address accountability in ways the legal system alone cannot.

2026
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THE RESTORATIVE FRAME Judge J. Wesley Saint Clair (ret.)

| have spent thirty years on the bench. | have imposed thousands of sentences. | have terminated
parental rights. | have removed children from homes. | have ordered people to comply with the
requirements of the system.

And | have watched harm continue.

This reflection is about what | have learned from that experience — about what works and what
doesn't, about what a judge can actually do to reduce harm, and about the difference between a system
that processes people and a system that changes them.

Stop Pretending That Procedure Is Practice

Thefirst thing | learned is this: Y ou can create a restorative justice program on paper and still be doing
nothing different.

| watched courts implement “restorative practices’ that were really just new procedures. A referral
form. A checklist. A meeting in a conference room that felt like another court hearing, not a genuine
conversation. The person who was harmed participated because the system required it. The person who
caused harm showed up because the court ordered it. And nothing shifted.

We called it restorative. It was procedural. We had mistaken form for
substance.

Real restorative work is not a procedure you can mandate. It is something that happens between people
when conditions are right. When voluntariness is genuine. When safety exists. When someone is
actually ready to understand impact.

If those conditions do not exist, do not force it. Do something else. But do not pretend that procedureis
practice.

Accountability Is Not What the System Imposes
I need to name something | learned on the bench that nobody teaches you in judicial training.

The legal system isvery good at one thing: imposing consequences. We identify a violation. We assign
responsibility. We sentence. The system works. Cases move. Compliance happens.

But accountability — real accountability — is something different.

Accountability is not something imposed. It is something a person
undertakes. It means facing what you did. Understanding the impact of
what you did. Participating in repair. And changing the conditions that
made the harm possible.

That is not what punishment creates. Punishment creates compliance. Compliance is not the same as
accountability.
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THE RESTORATIVE FRAME Judge J. Wesley Saint Clair (ret.)

| have watched people serve sentences without ever understanding what they did. And | have watched
people — sometimes after years of work — finally understand impact and move in a completely
different direction.

The differenceis not magic. It is the difference between obedience and understanding.

The Harmed Person Is AlImost Never Heard

One of the most brutal facts of the legal system is this: The person who was harmed is almost never
actually heard.

There is a victim impact statement, maybe. Read in a courtroom. Filtered through a legal framework.
Translated into evidence.

But the person israrely in aroom where they can actually speak about what happened to them. What it
cost them. How it changed their life. What they need.

And the person who caused the harm almost never hears directly from the person they harmed.

| had a burglary case. A woman wrote to the court afterward. She said: “It’s not the things that were
taken. It'sthat | no longer feel safe in my own home.”

In my courtroom, | never knew that. The case was about what was stolen and who stole it. The impact
— thelived impact on that woman — was not part of the legal question.

If restorative engagement happens, something shifts. The person who was harmed gets heard. Actually
heard. Not through alawyer or a system, but directly. And the person who caused harm hears what their
action actually did.

That is not a small thing.

This Work Comes From Indigenous Tradition

| need to say this clearly: This work is not something | invented. It comes from Indigenous
peacemaking traditions that exist across the world and are centuries old.

Indigenous communities have used circles, conferencing, and community-based accountability to
address harm and restore relationships long before the Western legal system acknowledged these
practices. The work of Mark Wedge, Judge Barry Stuart, Kay Pranis, and Harold Gatensby — these
practitioners have been walking this path, learning from and working alongside Indigenous
communities, long before the criminal justice system decided to pay attention.

| am a guest in this tradition. We are all guests.

That means something. It means we approach this work with humility. It means we listen to the people
from whom it comes. It means we do not take their intellectual and spiritual tradition and turn it into
another court program.
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If you are going to do this work, you need to understand where it comes from and honor that origin.
The practices belong to Indigenous communities. Our role isto learn from them and support their work
— not to adopt their traditions for our systems.

The System Will Corrupt This — And It Will Happen Quietly

Here is what | learned that frightened me most: Government systems are very good at absorbing
alternatives and turning them into corrupted versions of themselves. Thisis not asmall problem. Thisis
the primary threat to thiswork.

| implemented restorative practices in my courtroom. For about six months, it worked. We had real
engagements. People moved toward accountability. Harm was addressed. Something genuine was

happening.
And then | noticed what was happening.

We were treating participation as a requirement instead of an invitation. We were referring cases as a
matter of routine instead of assessing appropriateness. Judges were processing cases through restorative
engagement like they were processing them through the regular system. The whole thing was being
proceduralized.

We had taken something that was about genuine human dialogue between people who had experienced
harm and people who caused that harm — in a space free from government coercion — and we had
turned it into another compliance mechanism. Another way to move people through the system faster.

This is what happens when government adopts Indigenous practices and turns them into its own.
Government is built on coercion, standardization, and efficiency. It cannot help itself. These are not
flawsto befixed. They are the logic of government.

Government will adopt this work. It will put it in policy manuals. It will create training programs. It
will standardize it. Judges will be expected to refer cases. Facilitators will be government employees or
contractors. Participation will become another condition of plea agreements or sentencing. And what
will be left will look like restorative engagement but will be something entirely different.

The corruption happens quietly. It is not malicious. It happens because the system cannot operate any
other way. But the result is the same: the work loses its integrity.

If you are considering bringing this work into your court, you need to understand this threat clearly.
You have to be willing to say no to cases that are not appropriate. You have to resist the pressure to
refer cases routinely. You have to hold the line on genuine voluntariness — making clear that
participation has no legal consequence, that the person’s sentence will not change, that this is not a
requirement. You have to insist on skilled, independent facilitators who are not beholden to the court.
Y ou have to remain vigilant against the creeping proceduralization.

And you have to be honest about whether you can actually do thisin a government court system that is
built on coercion.
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If you cannot hold that line, you are not doing restorative engagement.
You are doing something the system absorbed and corrupted.

That matters. Because what gets destroyed is the very thing Indigenous communities have protected for
centuries: genuine dialogue between harmed and harmer, outside of government control, where
understanding is actually possible.

Look at Your Own Biases First

For fifteen years, | believed | was fair. | listened carefully. | applied the law. | believed | treated
everyone the same.

Then | looked at the pattern.

Who was getting warnings and who was getting arrested. Whose credibility | questioned and whose |
accepted. What | assumed about different families.

And | realized: | was not being fair. | was reproducing biasthat | did not know | had.

My bias was not something | did conscioudly. It was something that operated through me. Through my
own background, my own cultural framework, my own unconscious assumptions.

If you are going to do restorative work, you have to look at thisfirst. Y ou have to examine what you are
bringing to the bench. What assumptions you are making. What you are seeing danger in that has
nothing to do with actual danger.

And you have to stay engaged with that work. Not once. Continually.

Because if you do not, you will implement restorative practice and reproduce the same hias in a
different form.

Curiosity Is a Judicial Discipline

After thirty years on the bench, | have come to believe that curiosity may be the most important quality
ajudge can bring to a courtroom.

We are trained to know. To decide. To rule. The legal system rewards certainty and treats hesitation as
weakness. But what reduces harm is not certainty — it is curiosity.

Curiosity is the willingness to not already know what is happening in front
of you.

It isthe willingness to set aside the pattern your mind has already assembled and ask: What elseis here?

When | stopped assuming | knew what was happening in the cases before me — what the file had told
me, what the prosecutor had described, what my own pattern recognition had filled in — | began to see
things | had been missing for years. | began to ask questions whose answers actually mattered to the
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outcome.
Curiosity asks:

» What is happening in this person’slife that | am not yet seeing?
» What story would change my understanding of this case?

* What do | think | know that | have not actually examined?

» What question have | not yet asked?

Curiosity is not naive. It is not the absence of judgment. It is what comes before judgment — the
discipline of being slow enough, open enough, to know what we are actually responding to.

Without curiosity, restorative practice becomes another script. Another set of questions to be asked.
Another procedure.

With curiosity, restorative practice becomes what it is meant to be: away of being in the courtroom that
recognizes the humanity — and the complexity — of the people who appear before us.

Curiosity is also the antidote to bias. Bias is what your mind has already decided. Curiosity is the
discipline of returning to not-knowing long enough to see the person in front of you, not the category
your mind has placed them in.

The judges | have most admired over thirty years all shared this quality. They were not the loudest.
They were not the most certain. They were the ones who paused. Who asked. Who genuinely wanted to
know.

The Work Is Not About Forgiveness
| want to be clear about something that often gets confused.

This work is not about forgiveness. The person who was harmed does not have to forgive. That is
personal. That istheir choice.

This work is about whether genuine accountability is possible. Whether understanding is possible.
Whether the person who caused harm can come to see what they did and move toward repair.

Sometimes that happens. Sometimes it does not.

But it has nothing to do with whether the person who was harmed forgives them.

What Actually Changes People
Over thirty years, | have seen what changes people. It is not punishment.

Punishment might create fear. Fear might create compliance. But compliance is not change.

What changes people is understanding.
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When someone actually understands the impact of what they did. When they hear, directly, what their
action did to another human being. When they have to face that impact and cannot hide from it or
explain it away.

That understanding can shift something fundamental.

| watched a young man who had committed serious violence sit in a room with the person he had
harmed. Not in a courtroom. In a space created for genuine dialogue. And | watched him hear — for the
first time — what the violence had done.

His face changed. Not because | made him. Not because the system required it. Because he actually
heard something true.

That understanding changed him in ways that fifteen years of incarceration never could.

Your Role Is to Convene, Then Allow the Work to Happen
If you are ajudge considering this work, understand what your role actually is.
Y ou are not the facilitator. Y ou are not managing the process. Y ou do not direct the outcome.

Your role isto use your position to ask the hard questions first: Is this case appropriate? Can safety be
assured? |s participation genuinely voluntary? |'s the person ready? Will genuine dialogue be possible?

If the answer to all of these is yes, then your role shifts. You convene. You bring together the people
involved and the skilled facilitators who will hold the space. You make clear that you are stepping
back. That this conversation is theirs — not the court’s. That they will find what accountability and
repair looks like, and you will listen to what emerges.

Then you actually step back. You do not direct. You do not prescribe. You do not manage the
conversation.

This is difficult for judges. We are trained to control the courtroom, to direct the outcome, to solve
problems. But this work requires something different. It requires that you create the conditions and then
trust the peopleinvolved to find their own path forward.

Y our authority should be used to protect the integrity of the process — to ensure safety, to hold people
accountable for genuine engagement, to resist the system’'s pull toward standardization. But your
authority should not be used to direct what happens in the conversation itself.

That is the distinction between a judge who convenes and allows, and a

judge who controls.

When the Harmed Party Declines Personal Participation

This needs to be named clearly: What if the person who was harmed does not want to meet face-to-face
with the person who caused the harm?
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Y ou honor that choice. Their declining to participate personally does not mean restorative engagement
ends.

There may be an opportunity for a surrogate process. Someone the harmed party has chosen and briefed
— avictim advocate, a trusted community member, a family member — can carry their voice into the
dialogue. Can represent their interests and their lived experience of the harm.

The research shows that surrogate processes can work. They can lead to genuine accountability and
reparation. But only if certain conditions are met.

First: The harmed party must explicitly authorize the surrogate. They must have met with that person.
They must have shared their experience, their harm, their needs. They must understand that this person
will represent them in the restorative process.

Second: The surrogate must carry the harmed party’s actual voice and experience — not institutional
interests. A prosecutor speaking for “the stat€’s interest” is not a true surrogate. A court-appointed
advocate whose primary loyalty isto the system is not a true surrogate. A true surrogate is accountable
to the harmed party, not to the institution.

Third: The surrogate must have genuine knowledge of what the harm meant. Not alegal description of
the crime. Not an institutional summary. The lived experience — what it cost them, how it changed
their life, what they need.

Fourth: Voluntariness must be genuine for everyone. The person who caused harm must be willing to
engage in dialogue with the surrogate. The surrogate must be willing. The facilitator must have
integrity independent from the court.

If these conditions exist, a surrogate process can still be restorative. The harmed party’s voice can till
be heard. Understanding can still happen. The person who caused harm can still move toward genuine
accountability.

But if the harmed party refuses permission, or if you cannot find a true surrogate — someone actually
accountable to them, not to the system — then you do something else. Y ou do not force a corrupted
version.

You Cannot Do This Alone
Y ou do not have to be alone actor pushing thisin your court.
In fact, you should not be. Thisis community work.

Your job is to use the authority of the court to bring together people trained in this work. Community
organizations. Facilitators. People who understand how to create safety and genuine dialogue.

Accountability is not just the court’ s responsibility. It belongsto al of us.
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The Soil Matters
One more thing. If the conditions that produced the harm are not addressed, the harm will continue.

If ayoung person comes through the system because of poverty, trauma, instability, and abandonment
— and we just impose consequences without addressing those conditions — we will see them again.

And again.

The real work is addressing the soil. The systemic conditions. The poverty. The lack of opportunity.
The trauma. The abandonment.

Restorative engagement can happen in that context. But it cannot substitute for addressing root causes.

The Question For You
So hereisthe question for you as ajudge:

» Areyou willing to look at your own biases?
» Areyou willing to step out of control and let something happen that you are not directing?
» Areyou willing to be curious before you are certain?

» Areyou willing to say no to cases that are not appropriate, even when the program would like to
process them?

» Areyou willing to fight the system’s pull toward standardization and procedure?
» Areyou willing to do this work in community, not alone?

» Areyou willing to confront the conditions that produced harm, not just respond to the harm
itself?

If you are willing to do those things, then this work might be for you.

If you are not, do the work you know how to do. There is nothing wrong with that. But do not pretend
you are doing something else.

Closing

Courts are very good at imposing consequences. This work asks a different question: Can we create
conditions where accountability is understood, where impact is faced, where repair becomes possible?

That is not areplacement for law. That is a question that comes after the law has done its work.

And when the conditions are right, when the work is done skillfully, when you step back and let it
happen — something shifts.

The person who caused harm understands what they did.
The person who was harmed is heard.
And both move forward differently.
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That is the provocation.

That iswhat | am asking you to consider.
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You Are The One:

Restorative Practices in the Judicial System

A comprehensive guide for judges on implementing restorative engagement within existing court
systems — grounded in lived judicial experience, addressing what works, what fails, and how to
maintain integrity when systems try to absorb the practice into procedure.

Publishing 2026

About This Work

This Frame comes from thirty years of judicial practice — what works, what doesn’t, and what judges
can actually do to reduce harm and address accountability in ways the legal system alone cannot.

If you are interested in implementing restorative practices in your court, the following resources are
available:

Materials

 Four Restorative Practices Bench Cards (Criminal, Juvenile, Family, Dependency)
e Framework Summary
Bench Book: Criminal Court Judicial Guide

Research Bibliography

Training

» Multi-day trainings at the National Judicial College
 Presentations at state judicial conferences

 Custom trainings for individual court systems

Contact
For questions, training inquiries, or to discuss implementing restorative practices in your court:

Judge J. Wesley Saint Clair
Mediator-Arbitrator, JAMS
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Past Chair, Washington State Sentencing Guidelines Commission

jwesleysaintclair@gmail.com
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Note: This resource guide offers just some of the many resources on restorative justice and other relevant
areas. This is not a comprehensive overview, and there are varied approaches to restorative practices and
implementation.
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